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RECENT DECISIONS. 

Douglas M. Black, Editor-in-Charge. 

Appeal and Error — "Law of the Case" — Conclusive upon Second 
Appeal, — The highest court of the state, upon a second appeal, reversed 
its holding as to the law declared by it to govern the case on the 
former appeal, upon the ground that the first decision was manifestly 
wrong. Held, two judges dissenting, there was no error- Brewer v. 
Browning (Miss. 1917) 76 So. 519. 

It is generally stated that the law of a case as declared upon the 
first appeal to the highest court of the jurisdiction is conclusive upon 
the second appeal of the case to the same court upon the same ques- 
tion, City Council of Montgomery v. Gilmer (1858) 33 Ala. 116; 
Reclamation Diet. No. 3 v. Goldman (1884) 65 Cal. 635, 4 Pac. 676; 
Guarantee Co. of North America v. Phoenix Ins. Co. (1903) 124 Fed. 
170, even if the court is satisfied that its first decision was erroneous. 
Davidson v. Dallas (1860) 15 Cal. 75; Adams County v. B. & M. B. B. 
(1880) 55 Iowa 94, 7 N. W. 471; Pittsburg, etc., R. B. v. Hucon 
(1886) 110 Ind. 225, 11 N. E. 285. The correctness of the first 
opinion can only be reviewed by a petition for a rehearing, see 
McDonald v. McKinnon (1895) 104 Mich. 428, 62 N. W. 560, which 
in some jurisdictions will not be entertained after a second jury trial 
of the same case. Amoskeag Mfg. Co. v. Head (1879) 59 N. H. 332. 
The reasons, when any are given, for the general rule are that to hold 
otherwise would lengthen litigation; Teological Seminary v. People 
(1901) 189 111. 439, 59 N. E. 977 ; or that an appellate court, in the absence 
of any special statutory or constitutional provisions, has no appellate 
jurisdiction over its own judgments and that once a judgent is made it 
becomes final and unappealable; Leesa v. Clark (1862) LO Cal. 388; 
or that the party in whose favor the decision on first appeal is granted 
gains a vested right in that decision. See Taliaferro v. Barnett 
(1886) 47 Ark. 359, 1 S. W. 702. In answer to the first reason for 
the rule, it is elementary that the primary purpose of courts is to 
administer justice, not to end litigation; and when those two aims 
conflict, the former should stand paramount. The second reason for 
the rule holds in those ca*>es where the appellate court affirms the judg- 
ment of the lower court as in State v. Wisconsin C. B. B. (1907) 133 
Wis. 478, 113 N. W. 952. There can be no review in such cases since 
there has been a final adjudication. But it would seem that, where the 
case has been reversed and remanded for a new trial, there has not 
been a final adjudication of anything, except that the case should be 
retried. City of Hastings v. Foxworthy (1895) 45 Neb. 676, 697, 63 
N. W. 955. The judgment of the lower court is still subject to 
approval or reversal, and the appellate court can and should correct a 
manifest error made in the opinion on the first appeal, in order to 
prevent the perpetration of injustice against either of the parties to 
the suit. City of Hastings v. Foxworthy, supra; Henry v. Atchison, 
etc., By. (1910) 83 Kan. 104, 109 Pac. 1005. With regard to the 
third reason for the rule, it would seem that where the judgment has 
been affirmed on appeal, the doctrine of res adjudicata applies; but 
where the judgment of the lower court is reversed, there is nothing in 
which to have a vested right. See Black, Judgments (2nd ed.) 
§ 511. Hence it would seem that the conclusion reached in the prin- 
cipal case is commendable. 



